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tempt to ask revealing questions, preferring instead the tried and worthless le-
gal boilerplate which sounds magisterial but accomplishes little. In an effort to
overcome these factors I followed a strategy of probing their fears of riots but
with a hidden agenda. While seeming to seek riot-related stories T was rating
their fear indexes. How would they relate to Alvarez’s fear in the shooting?

I asked anyone who had faced his own death to raise his hand. Several did
so. I had each describe what had happened to him in detail. What made you
feel afraid? Did your heart pound? Did your body feel flushed? Did you start
sweating? How did your stomach feel? Did you think of anything other than
survival? Did you have time to think, or did you just react?

Each time someone shared an experience, I threw it out as bait, like Phil
Donahue, to get the others talking. One juror described how he had narrowly
avoided a fatal car crash, then caught everyone’s attention by dramatically de-
scribing how his heart kept pounding for several minutes afterwards. This
man’s story—and that of others with similar experiences—educated the rest of
the panel. These jury candidates were becoming our witnesses. In my sum-
mation 1 planned to play back to them their same descriptions of emotions
and sensations to show how Luis had felt.

What's more, my conversation with each one allowed me to forge a per-
sonal bond. T was able slowly to draw most of them out of their shells and turn
nervous strangers into something approaching friends. Without their being
aware, [ studied each one, running him through my own personality tests,
with a view to creating the right chemistry in the jury box.

The first black juror I questioned was an elderly widow who had known the
dead man, Nevell Johnson, since he was a boy and had been friends with his
father for forty years. Several times I asked her if she had already made up her
mind about Alvarez’s guilt. She insisted she hadn’t, but obviously, she was too
close to the Johnsons. The judge agreed: She was removed for cause.

Another problem was a black unemployed janitor. “If the officer did it,” he
said to me, “he’s a jive turkey.”

“What does that mean, ‘jive turkey'?” I asked.

“It mean he is no good,” the fellow answered. Then, turning to Luis, he
added: “If you're offended by that, I'm sorry, sir.”
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The janitor said that I must prove that Luis acted in self-defense. “If you
don't do it,” he warned, “you lost your case.”

After considerable argument I persuaded the judge that this juror, too,
should be dropped for cause, for requiring us to prove Luis’s innocence.

The last black was also a problem. He was a thirty-seven-year-old painter
who lived and worked in Liberty City. He said he had never had any problems
with the police and claimed he could reach a verdict based only on the evi-
dence.

“But if your verdict is unpopular with your neighbors, could you return
home?””

“It will be tough,” he admitted.

As I questioned him, Luis stared at him intently. When court was ad-
journed, he whispered to me that he was sure he had seen this painter before.
“And if [ recognize him, it ain’t because I go out with him.”

That night Luis found a buddy on the midnight shift who sifted through
records and came up with a police report: The painter had been arrested dur-
ing a shift that Luis had worked. Luis wasn't listed as the arresting officer, but
he was certain that he had been at the scene as backup.

Luis came to court the next morning carrying the guy’s arrest record. Al-
ways a man of action, he was happy that he was able to do something other
than sit passively at the defense table. He felt great until Judge Gersten studied
the arrest record and declared it was insufficient evidence to drop the painter
for cause. A man’s being arrested, the judge declared, didn’t automatically
mean he was prejudiced against police officers. We used one of our preemp-
tory challenges to excuse him from the panel.

Our one other tough decision concerned a Hispanic male, Guillermo
Marrero, who owned two Burger Kings in Liberty City. One of the restaurants
had burned down during the McDuffie riots four years before and then been
rebuilt. As soon as the questioning began, he made it clear that he didn’t want
to be on the jury.

“I can be fair,” he told us, “but I have reservations, like what would happen
to the sixty people [ employ.” He worried that if he voted for acquittal, his
places might be destroyed and his employees would lose their livelihoods.
Still, he said no threats could alter the facts: “The truth is always the truth.”

One detail persuaded me not to strike Marrero: He carried a gun to work.
Obviously he knew how dangerous life could be in Miami's ghettos. We de-
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cided to keep him. So did Laeser, who apparently assumed that Marrero
would be terrorized into supporting the prosecution.

We ended up with Marrero and five non-Hispanic whites. [ ordered each
member of the defense team to memorize the jurors’ faces, their seat locations
and their biographies. The individual jurors would now fade to the back-
ground as more dramatic events in the trial took center stage, but we could
not afford to forget them. They were:

—Donald Moore, sixty-two, a marine chemist at the University of Miami.
We felt he was the perfect juror for this case, a researcher able to penetrate the
technical nonsense that the State was going to present about Luis’s gun.

—Robert Mendelson, sixty-five, a retired dock foreman. He remembered
the Johnson shooting because he was working a part-time job that required him
to drive through Liberty City, and his colleagues warned him to be careful. He
said people weren'’t entitled to riot. He knew some people would be unhappy
with the verdict, no matter which way it went, and that wouldn’t bother him.

—Janice Winn, a forty-three-year-old real estate agent with two children.
She didn’t believe what she read in the newspapers and thought the shooting
was an “absolute tragedy” for both the Johnson and Alvarez families. Like
many people, she said the prospect of riots terrified her, but “whatever the ver-
dict, it will be unpopular.”

—Mary Ellen Hoodwin, a retired medical secretary who had lived in Mi-
ami for thirty-seven years. She said she never read The Miami Herald. She
didn’t socialize much and didn’t care what others thought.

—Victor King, fifty-three, the father of eleven children and an Eastern Air-
lines mechanic for almost three decades. He had read or seen little about the
case.

Each side had used only four of its six challenges—a low number in such
a high-pressure, high-publicity case. I think the reason was that we and the
prosecution were looking for the same kind of jurors—non-Hispanic whites
who were strong on law enforcement.

After eight days we had a jury—almost. The court clerk raised her right hand,
ready to swear in the panel. Guillermo Marrero, the Burger King man, an-
nounced: “T can’t do it.”
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At the defense table we stared at each other. This kind of twist is generally
found only in bad trial movies. Judge Gersten quickly ordered the five other
jurors and two alternates sent to the jury room. Marrero was left alone in the
jury box.

“I have already received threatening phone calls,” he stated. “A caller told
me that if I was going to be on the jury and the guy was found innocent, I'd be
in trouble.” The manager of one of his restaurants had received similar calls.
Martero feared his Burger Kings would be burned.

Both Laeser and I wanted Marrero replaced, but we differed in our sug-
gested solutions. Laeser wanted the whole panel dismissed because there were
no blacks. I told the judge that the incident was another example of how im-
possible it was to get a fair trial in Miami, but if he didn’t agree to a change of
venue it would be best to replace the Burger King man with an alternate and
get on with the trial.

At 11 p.m.,, after hours of reading legal cases, the weary judge emerged
from his chambers. “I'll tell you,” he said, “you’ll never find anything in the
law books about this. Clearly we don’t have a jury yet.” He said he would con-
template the matter overnight and have a solution by morning.

As we drove back to the office, Mark, Ralph and [ talked about how crucial
this moment was. The young judge must be feeling immense community
pressure to impanel black jurors, and [ wasn't about to let anyone on the jury
who had a preconceived notion of Luis’s guilt.

After eight tough days, T had the jury that gave us our best shot and I intended
to fight for it. Anticipating that Gersten might throw out the entire panel, we
rushed back to the office to prepare a petition for a writ of prohibition. I pulled
law books, off the shelves and spent the next several hours reading jury selection
opinions until my eyes burned. Our plan was to have the petition waiting in the
clerk’s office of the Third District Court of Appeal. If Gersten dismissed the
panel, we would file our pleading within moments and demand that the jury be
retained at the courthouse while the appellate judges considered whether Ger-
sten had the power to throw out the panel. The plan was that a messenger would
hold the motion at the appellate court until we instructed him to file it.

The next morning, however, we showed up in court to see the judge look-
ing uneasy. “Mr. Black,” he said, “I've just been called by the appellate court.
They say you've already filed this motion.”

Chagrined, T explained my plan. T hadn’t meant to file yet; the messenger
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made a mistake. I could see Gersten mulling the effect of this petition. Judges
deny ever being influenced by the threat of an appeal, but this time I swear it
worked. He announced he was appointing the first alternate, Lourdes Mangas,
a twenty-two-year-old travel agent, to take Marrero’s place. Our lone Hispanic
had been replaced by a Hispanic.

For opening arguments, all 120 spectator seats were filled. Directly behind the
defense table sat a row of young off-duty police officers. The hierarchy of the
Miami Police Department had decreed that they couldn’t wear their uniforms
in the courtroom, but the brass couldn’t stop them from attending. They were
all street cops, and they knew what had happened to Luis Alvarez could hap-
pen to any of them. The group had vowed that, no matter how long the trial
lasted, officers would be sitting behindLuis each day.

Laeser began with a surprise, setting up an eye-catching, brightly colored
schematic on an easel. Drawn to scale by an architect, it displayed in detail
the interior of the video-game arcade. Each machine—Omega, Robotron,
Harlem Globetrotters, Sinbad—was clearly marked. Round one to Laeser,
once again proving that money is the mother milk of law as well as politics.

Pointing to the floor plan, Laeser, in the soft voice of a professional morti-
cian, ran through a list of Luis’s alleged errors that night: He deliberately left
his assigned patrol zone without his supervisors” permission and without radio
clearance. He left his patrol car and entered the game room without notifying
the dispatcher. He had no right to confront Johnson, who was peacefully play-
ing a game. He violated accepted police procedure by getting too close to
Johnson and by cocking the hammer on his service revolver—a dangerous
procedure in which the revolver could go off with just a quarter of the pres-
sure usually required on the trigger. His gun had been illegally modified into
a deadly and dangerous weapon unauthorized by the Miami Police Depart-
ment. The rebound spring had been clipped, creating a hair trigger.

The prosecutor claimed Luis told Johnson, “We are going to walk out of
here nice and easy.” Johnson simply was obeying that instruction, turning
slowly, with hands up, in a gesture of surrender. As Johnson turned, Laeser
claimed, Alvarez flinched and the gun accidentally went off. The prosecutor
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kept repeating the word “flinch,” and I scribbled it down. The courtroom is a
war of words, and this was a word [ needed to deal with.

Before the grand jury, witnesses had claimed Luis planted a throw-down
gun on Johnson as a cover-up for killing him. This accusation fell apart when
witnesses surfaced who had seen Johnson toting the gun before the night of
the shooting. So the prosecution had shifted its focus to manslaughter through
culpable negligence, a kind of malpractice case, like a surgeon amputating the
wrong leg, except you go to jail for thirty years. Laeser’s theory was aimed at
proving that Luis had accidentally shot Nevell Johnson through a series of un-
professional mistakes. Since cops are supposed to be knowledgeable about
weapons and their use, a cop’s carelessness with a gun is tantamount to crimi-
nal activity. So words like “flinched” spun the argument toward the accidental.

Laeser said he had proof of what happened. A blood spatter expert had
studied photographs and noticed “five droplets of blood near the Eagle ma-
chine” that substantiated the State’s theory. He promised we would hear more
about these “droplets.” Then he hammered at Luis, claiming he was a cop out
of control, compounding one mistake with another, which ultimately resulted
in the unnecessary and tragic death of Nevell Johnson.

As Laeser strode back to his seat, I glanced at the jurors and gathered from
their deepening frowns that Laeser had struck a chord with his detailed list of
Luis’s alleged sins. 1 decided 1 had to take them out of the comfortable court-
room and drop them onto the dirty, grim and dangerous streets of Overtown.

Without preamble, 1 painted a portrait of Overtown, where violence is a
daily reality. Fear makes the decent people prisoners in their dingy apart-
ments. The cracks of gunfire and the risk of stray bullets force their children to
sleep below window level. Police officers walk down hostile streets, watching
their backs like enemy soldiers.

“Overtown has overwhelming problems for police officers,” I told the jury.
“Most of the street signs have been stolen or vandalized. Ninety percent of the
streetlights don’t work. Overtown is only ten blocks wide and twenty-five blocks
long, but it gets 50,000 police calls a year.” That’s more than a hundred a day.

The jurors sat on the edges of their seats. It was time to set the scene in the
arcade. Again, I painted a vivid picture. Alvarez warily walks into the room,
leading rookie Luis Cruz. “The jukebox is going full blast. Thirty to fifty peo-

ple are playing video games so noisy they would drive you crazy.” Alvarez fo-
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cuses on details significant only to a street cop. His eyes quickly scan everyone
there, searching for anything out of place. “Out of the corner of his eye he sees
Nevell Johnson playing the Eagle video game. Over his left kidney, there is a
bulge.” The cop has no choice but to confront him. The situation quickly falls
apart. Johnson’s eyes lock on his. This isn’t going right. Johnson’s hand reaches
for his gun. Luis fires his gun. “The key event in this case took one second.

“Ladies and gentlemen,” I said, looking straight at the jurors, “this is the
first time that we've had an opportunity to make known our side of what hap-
pened that night. After enduring thirteen months of biased newspaper articles
and inflammatory television shows, we for the first time are given an opportu-
nity to refute these charges.”

To examine Laeser’s claims of violations of police procedure, I walked over
to a corner of the courtroom and pulled out a blackboard. This was a spur-of-
the-moment idea. To contrast with the expensive, high-tech visual the State
was putting on, I wanted to show that we were a low-budget, low=tech defense,
the only kind a street cop could afford. Never underestimate the power of a
piece of chalk.

Apologizing for “my very poor penmanship,” I roughed out a diagram that
showed Luis’s path through the arcade, and then I asked about Nevell John-
son. “Crime is a risky business, and the riskiest of all is to carry an illegally
concealed firearm and to go out and threaten the people.” I told the jurors
Johnson was not the benevolent bystander that Laeser described, but rather a
more sinister character nicknamed Mr. Snake. “Mr. Snake is dead, but he has
to be part of this trial. His actions cannot be ignored or forgotten. We grieve
for his family and friends. We, too, wish that he was alive today. We, too, wish
that he had not taken the actions that he took on that night and put himself in
that position so that he got killed. If it was up to us, ladies and gentlemen, we
would spare Nevell Johnson. We would spare Luis Alvarez. We would spare
this community the trauma of reliving that night some thirteen months ago, a
night in which there were no winners, only losers.

“The State has spent a fortune to second-guess everything Officer Luis Al-
varez did. They've hired experts from all over the country, armchair quarter-
backs, who will second-guess everything that this police officer did. But did
they spend one thin dime to determine what Nevell Johnson was up to that
night? Through the testimony you are going to know that Nevell Johnson of
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his own free will illegally concealed a stolen firearm on his body the night of
December 28.

“In the safety of this courtroom, we'll debate for weeks what happened in
that one second, but that was a luxury that Officer Alvarez did not have.”

My opening stretched to an hour and a half. After I sat down, I had the
sinking feeling I had tried to stuff in too many details, events and people. 1
had skated perilously close to committing the cardinal sin of overtrying my

case.

Laeser's first witness was John Buhrmaster, a young homicide detective who
had led the police investigation. A chiseled, clean-cut marine type, with a
hard face and sandy brown hair, he had been on the force for a decade, the
past five years in homicide. He was a formidable witness who had garnered
thirty commendations and was a six-time officer of the month, a runner-up for
officer of the year, and officer of the year. He had received two silver medals
for valor. It was easy to see why Laeser wanted to lead with him.

Buhrmaster testified that he was at his desk at police headquarters at 6:05
p.m., December 28, when he heard an excited officer shouting over the radio:
“238 emergency, 238 emergency. Get me the squad, get me the squad, please.
I'm on, ah, Fifteenth Street and Northwest Third Avenue. Somebody just
pushed me and a shot went off and there’s a, a, um, a black male down.”

Luis was 238. The “squad” meant an ambulance. [ knew Laeser wanted to
get this transcript into evidence immediately because it smelled of an acci-
dental shooting. This was one of his strongest pieces of evidence.

Buhrmaster said that he and Sergeant Bobby Cheatham jumped in a car
and drove to the arcade, which was less than two miles from police headquar-
ters. They arrived at 6:15—about ten minutes after the shooting. A crowd of
150 to 300 was blocking the street, and the detectives had to push their way
through to get to the game room.

Laeser handed the detective a photo of the game room taken through the
front door and asked him to identify it. He did. The prosecutor asked that the
photo be introduced into evidence. I scanned the photo and saw the Eagle

machine had been moved out from behind the column, making a larger
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space for the confrontation than there had been. The Robotron machine
which blocked the view of some witnesses had also been conveniently moved.
I objected and the judge granted me a voir dire, in which I was allowed to do
a mini—cross-exarmination of the witness on this point. It turned out the photo
was taken eight days after the shooting and Buhrmaster sheepishly admitted
the machines may have “inadvertently” been moved.

Despite my objections the judge allowed the photo into evidence. First
witness, first exhibit and the gamesmanship had begun. When 1 walked back
to the defense table, Luis grabbed my arm and asked in a hoarse whisper,
“How can they get away with that?”

“This is just beginning,” I replied.

I had lost a round but scored a point against Laeser, who was a methodical
man, accustomed to following a time-testing formula for presenting a case. 1
had upset his rhythm and it showed.

Steaming from my interruption, Laeser returned to Buhrmaster’s narrative.
The detective said that when he arrived paramedics were lifting Johnson onto
a stretcher. There was a large pool of blood “back by the Moon Patrol.” Luis
was nervously pacing back and forth, speaking under his breath. He told
Buhrmaster that he had picked up Johnson’s gun—a .22-caliber RG Model
14, blue steel with a three-inch barrel —and put it in his belt so that some kid
didn’t run away with it. The detective took that gun, then asked for Luis’s ser-
vice revolver. He inspected it and made a note: “stainless steel service re-
volver, Smith & Wesson model with brown wooden grips.” Wooden grips. 1
made a note of that. Another technical violation.

Buhrmaster said that at 6:35 p.m. he talked with Luis, who told him how
he and his partner, Luis Cruz, had walked through the arcade arid were about
to leave when Luis spotted the bulge under Nevell Johnson’s sweater. He felt
the bulge. It was a hard object. He asked Johnson what it was. Johnson told
him it was a gun.

Buhrmaster: “He said he told the guy that they were going to leave the game
room and he wanted no problems from him. At that time he withdrew his ser-
vice revolver and lifted the sweater to show his parmer the gun, and he took his
hand off the gun and put it on the left shoulder of Nevell Johnson. He said at
that time while he had his hand on the shoulder and his partner was in the
process of reaching for the gun, the individual turned toward him suddenly and
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he jerked back away from the individual. And his gun discharged.” Buhrmaster
testified that Luis had not told him that he had shot in self-defense.

The detective claimed that Luis had given him a demonstration of how
Johnson had turned toward him. He showed the jury a motion of swiveling
slowly, with his hands raised up by his head. By this time our defense table
was roiling with anger. This was not in Buhrmaster’s police report. Someone
had gotten him to add this detail. I was trying to take notes while pushing Luis
back in his seat.

Now it was my turn. [ started cautiously. Cross-examining a smart witness
with an agenda is like a razor ight. You don’t know you’ve been cut until you
are bleeding to death. A

I opened by describing the unpleasant atmosphere that night at the arcade.
Supervising officers, crime scene technicians and other detectives had to push
their way through screaming crowds to get into the arcade. Soon, the angry
mob was pushing against the doors, trying to get inside. Buhrmaster and the
other officers felt trapped. I was sure they were more worried about firebomb-
ing and snipers than carefully collecting evidence.

The jurors were watching me. I think most jurors understand intuitively
that direct examination is always carefully rehearsed; it's on cross-examination
that they lean forward in their seats, waiting for the clash that is about to
come. As John Wigmore, dean of the Northwestern University School of Law,
wrote in his famous multi-volume treatise on evidence: “Cross-examination is
the greatest engine for determining the truth. A lawyer can do anything with
cross-examination.” It’s such a powerful tool that more clients end up in prison
cells from inept cross than from any other blunder.

The formula for successful cross-examination is simply stated: Use plain
declarative sentences, add only one new fact per question, and lock in an an-
swer before administering the coup de grice. Think of cross-examination as a
series of statemnents by the lawyer, only occasionally interrupted by a yes from
the witness.

“And your interview with Officer Alvarez took place at 6:35?”

“Yes sir.”

“By then the crowd was even larger?”

“Yes.”

“Still a steady stream of rocks and bottles?”
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“Yes.”

“Did people begin pounding on the windows of the arcade?”
llYes'77

“Were the officers handling the crowd outside forced back -inside the ar-
cade?”

“Yes sir.”

“Things were too hot for them standing outside the front doors?”

“Yes sir.”

“You could hear gunshots ricocheting off the walls of the building?”

“Yes.” :

“It was like the last stand at the Alamo?”

“Very close.”

“You know, Davy Crockett,” the judge interjected, getting in the mood.
Things were going well.

Through a series of questions Buhrmaster described how the crime scene
technician, Rafael Garcfa, ordinarily a meticulous collector of evidence, was
allowed only thirty minutes to work in the arcade. Usually he needed at least
six hours to inspect even a simple homicide scene. Under my questioning, the
detective acknowledged that the rush caused Garcia to make ten errors in his
diagram.

Garcia was still working when a police major ordered everyone out of the
arcade. Luis and Cruz were rushed to waiting patrol cars. Garcfa and other of-
ficers managed to escape. But then the crowd surged, trapping Buhrmaster
and Sergeant Cheatham. They hid in a back room for forty minutes, until a
SWAT team rushed up in a phalanx of squad cars. Officers in body armor
jumped out, threatened the crowd with rifles and fired tear gas. The homicide
investigators slid into a squad car and got away.

When the detective was finished describing his harrowing escape, I pulled
out a videocassette, shot by TV news crews, showing the street scene outside
the arcade immediately after the shooting. Laeser hurriedly objected, and the
judge sent the jurors out. I popped the cassette into the VCR. The judge
watched as angry young men shouted obscenities and threw rocks at the ar-
cade. Squad cars were on fire. Police officers dashed about in riot gear—bul-
letproof vests and helmets with plastic visors protecting their faces—as they
formed a defensive line against the rioters.



