











Const. Art. I, §14 (providing that every person charged with a crime other than a capital offense
or an offense punishable by life shall be entitled to pretrial release on reasonable conditions.”);
see also §903.047 (pretrial release may be by surety bail bond or recognizance bond or in some
other form).

Under §907.041 and Rule 3.132(c) , this Court has discretion to dissolvé the order of
pretrial detention and conditionally reinstate bail in the 2003 case, set bail in the 2007 case or
order Francis transferred and pretrial detained at Thalians Mental Health Center or at a similarly
accredited and secure private, mental healthcare facility. The defendant is neither charged with a
capital felony nor offenses punishéble by life in prison. As a matter of law, all of the offenses
charged are bondable.

The basis for the revocation of the bond in the 2003 case was the arrest in the 2007
contraband casev and the fede_ral tax evasion charges filed. Introduction of contraband into a
county detention facility is a third degree felony, one of the most minor types of offenses
recognizéd under Florida law. See Fla. Stat. §951.22(2). As to the facts surrounding that
alleged offense, Francis was not searched when he was first processed at the Bay County Jail.
He received no instructions whatsoever from the guards as to what .personal belongings
constituted contraband. The defendant was in lawful possession of both the currency and the
anti-anxiety and panic attack medications prescribed by his treating physician. He, in fact,
informed the staff nurse of his medications. He was never in possession of any illegal,
controlled substance or contraband ?er se. Moreover, the bribery charge involved a pri\./ate
guard in the jail, not a government employee, and water bottles can be purchased by inmates
.from the connnisSary. See Fla. Stat. §838.014(6)(a) (requiring that the person bribed be a public
servant). At worst, the contraband case should have been handled administratively. But, then
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i again, Francis’ cases, whether. civil or criminal, have seldom been handled like others.

As to the federal tax evasion charges, the case was indicted follqwing a multiple-year
i ~ investigation in which Francis cooperated fully with revenue agents, IRS/CID and the
Departmént of Justicé_(“DOJ”). Back in 2005, the defendant hired a law firm specializing in
accounting to assist with the tax matter. For the next two years, he volunteered thousands of
pages of documents to the IRS. He made his employees available to agents for questioning. The
defendant’s attempt to cooperate with law enforcement, the IRS and the DOJ cost Francis and

his companies approximately $250,000 in attorney fees. The defendant’s cooperation with the

i investigation and the legal process was such that after the Indictment was filed, the government
initially requested issuance of a summons rather than an arrest warrant. The federal prosecutors
did so despite their knowledge of the State cases and the potential penalties involved. It is
equally important to note that at no point did Francis hide the federal tax evasion investigation
| from the pretrial release officer assigned to the 2003 State case. Defendant’s impertinence or
impunj'ty is but an appearance. It is simply not true.

How ironic that incarceration ordered to instill respect for the law would instead impart
cruelty and injustice. Is it lawful to physically and mentally punish and torture a man presumed
innocent? Is it lawful for a facility, with custody of an inmate, to refuse him medical attention
and to override his treating physician in refusing to administer the medications prescribed? Is it
lawful to shackle, handcuff, black box, belly-chain, torture and then imprison a non-violent,
mentally ill offender to solitary confinement without the medications necessary?

There is no basis or rationale for continuing Francis’ pretrial detention. More harm than
good can come of it, not only for the defendant but, most respectfully, for this Court, the State
and defense counsel, as explained below in Part V1.
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V. - FRANCIS HAS A RIGHT TO BE FREE FROM PUNISHMENT

Francis has greater rights than a convicted prisoner. He is a pretrial detainee and as such
is presumed innocent. Bell v. Wolfish, 441 U.S. 520, 535 (1989). The defendant has a right to be
free from punishment. | Id. at 536 (prohibiting punishment of a detainee prior to an adjudication
of guilt, in accordance with due process of law). Punishment should not precede the conviction.
The right not to be subjected to punishment is as broad as a convicted prisoner’s right under the
Eighth Amendment to be free from cruel and unusual punishment See City of Revere v.
Massachusetts AGeneral Hospitql, 463 U.S. 239, 244 (1983) (pointing out that the due process
rights of pretrial detainees are, at least as great, as the Eighth Amendment protections available

~ to convicted prisoners). |

Francis’ confinement is punitive and unconstitutional. In the past five months, defendant
has been shackled, handcuffed, black boxed, belly-chained, tortured and gone hungry. He has
been deprived of sleep, medical attention and the necessary medications prescribed. See id. at
244-45 (instructing that the due process clause of the Fourteenth Amendment requires that the
responsible government or governmental agency provide medical care to those in custody). The
defendant has been locked down in solitary confinement, placed in the SHU, the hole and
repeatedly segregated from the general population. These conditions would produce stress and
anxiety in any healthy human being, let alone one who is mentally ill and receiving only on and
off again treatment. Francis’ pre-existing, psychiatric conditions — his ADHD, anxiety, panic

attacks, and other behavioral issues — have all been exacerbated.'> Both mental health experts,

* 2The defendant repeats that he fully disclosed his mental health history to authorities at the jail and
that they were put on notice of his psychiatric condition.
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Dr. Markman and Dr. Nielsen, agree -that he is quickly deteriorating. The purpose behind the
bond revocation and the pretrial detention_ was not to have Joseph Francis “go wild” or insane.
Indeed, in light of his pre-existing mental history and the charges pending, his conditions of
confinement are excessive, punitive, serve no legitiniate purpose énd, most respectfully, violate
common standards of human decency. See Wolfish, 441 U.S. at 538 n.20.

Helling v: McKinney, 509 U.S. 25 (1993) is a United States Supreme Court case that
held that an inmate has a right not to be exposed to a condition of confinement that poses a “sure
or very likely” danger to cause illness. The inmate in Helling argued that exposﬁre to second-
hand cigarette smoke from his cell-mate constituted cruel and unusual punishment. Helling
specifically sought relief merely for the potential yet likely risk that he would become ill. The
government, in turn, argued that Helling had no right ‘““against [exposure to] prison conditions
that merely threaten[ed] to cause health problems in the future, no matter how grave and
imminent the threat.” Id. at 33. The Supreme Court flatly rejected this argument and held that
an inmate has a right not to be exposed fo a condition of confinement that poses a “sure or very
likely” danger to cause illness. Id. The fact that the danger is not present or current does not
preclude the inmate from obtaining relief. Id. “A remedy for unsafe conditions [of confinement]
need not await a tragic event.” Id. at 34.

Madrid v. Gomez, 889 F.Supp. 1146 (N.D. Cal. 1995), cert. denied sub nom. Wilson v.
United States, 117 S.Ct. 1823 (1997) is a more analogous case, dealing with the conditions of
confinement as related to mental health. Relying heavily on Dr. Grassian’s research regarding
the solitary confinement syndrome, Chief Judge Henderson he]d that conditions of segregation
that “inflict a serious mental illness, greatly exacerbate a m¢ntal illness, or deprive inmates of
tﬁeir sanity”” fall into “the realm of psychological torture” and violate the Eighth Amendment’s
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prohibition against cruel and unusual punishment. Id. at 1264. The court compared
segregating inmates “with borderline personality disorders . . . , impulse-ridden personalities, or
a history of prior psychiatric problems or chronic depression . . . [as] the mental equivalenf of
putting an asthmatic in a place with little air to breath.” Id. at 1265. Such inmates “are not
_required to endure the horrific suffering of a serious mental illness or major exacerbation of an
existing mental illness before obtaining relief.” 7d. at 1265-66.

Detaining Francis, for what appears to be an indeterminate amount of time, under the
current conditions of confinement and without the appropriate and necessary mental health
treatment, creates a sure or very likely danger that he will become mentally incompetent. The
threat to his sanity is real and imminent and must not be ignored.

We thus cannot ignore, in judging challenged conditions of confinement, that all humans

are composed of more than flesh and bone - even those who . . . must be locked away . ..

from other inmates . . . . Mental health, just as much as physical health, is a mainstay of

life. Indeed, it is beyond any serious dispute that mental health is a need as essential to a

meaningful human existence as other basic physical demands our bodies may make for

shelter, warmth or sanitation. As the Supreme Court has made quite clear, we cannot,
consistent with contemporary notions of humanity and decency, forcibly incarcerate
prisoners under conditions that will, or very likely will, make them . . . seriously mentally

ill. ’

Id. at 1261.

In no way is the defendant suggesting that this Court is responsible for the punishment
and cruelty that has led to his mental deterioration. The punishment was clearly at the hands of
others. However, this Court is in the remarkable position of restoring Francis’ mental health.

VI.  CONTINUED PRETRIAL DETENTION JEOPARDIZES FRANCIS’ RIGHT TO BE

MENTALLY COMPETENT TO STAND TRIAL AND TO ASSIST PROPERLY IN His DEFENSE

The presumption of innocence is a basic tenet of our American judicial system and
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attaches to each and every person charged with a crime. See, e.g., Coffin v. United Siates, 156
U.S. 432, 453 (1895) (“The princip.le that there is a presumption of innocence in favor of the
accused is the undoubted law, axiomatic and elementary, and its enforcement lies at the‘
foundation of the administration of our criminal law.”). Joseph Francis is presumed innocent.

Only he can tell his story. His defense against the serious charges is not to be found in the

headlines of the News Herald or any tabloid at the supermarket or on any late-night television

show. His story sits with him in a cell.

A defendant has the fundamental, constitutional right‘ to present a complete defense.
California v. Trombetta, 467 U.S. 479 (1984); accord Washington v. Texas, 388_ U.S. 14, 19
(1967) (explaining that the right to present a défense .. .. is a “fundamental element of due
process of law”). | |

[1]f a2 man in his sound memory commits a capital offence, and Before arraignment for it,

he becomes mad, he ought not to be arraigned for it; because he is not able to plead to it

with that advice and caution that he ought. And if, after he has pleaded, the prisoner
becomes mad, he shall not be tried; for how can he make his defence? )
4 W. Blackstone, Commentaries *24 (quoted in Godinez v. Moran, 509 U.S. 389, 404 (1993)).

A defendant must be mentally competent in order to stand trial, Pate v. Robinson, 383
U.S. 375 (1966), and to assist properly in his defense, Drope v. Missouri, 420 U.S. 162 (1975).
“[A] person whose mentai . conditioh is such that he lacks the capacity to . ... consult with
counsel, and to assist in preparing his defense may not be subjected to a trial.” Id. at 171; see
also Dusky v. United States, 362 U.S. 402 (1960) (quoting the Solicitor General that "the test
must be whether [the defendant] has sufficient present ability to consult with his lawyer with a

reasonable degree of rational understanding — and whether he has a rational as well as factual

understanding of the proceedings against him.").
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Florida 1a§v clearly prohil;its criminal proceedings against an accused who 1is mentalIy
inédmpetent. Fla. R. Crim. P. 3.210(a). Competency to proceed, as defined by Rule 3.211,
includes the following criteria: “whether the defendant has sufficient present ability to conéult
with a reasonable degree of rational understanding and whether the defendant has a rétional, as
wéll as féctﬁal, understanding of the pending proceédings. Fla. R. Crim. P. 3.211(a)(1). What
exactly is meant by terms such as “to consult with” and “to éssist-in preparing his defens;e” is not
alwa_ys clear. Most of the reported cases do not address the mearﬁng of competence per se but
rather the procedures used in order to raise and resolve the issue. Richard J. Bonnie, The
Competence of Criminal Defendants: Beyond Dusky and Drope, 47 U. MiaMl. L. Rev. 539, 541
(1993). The Supreme Court of Florida, however, has codified the test in Dusky and requires that
experts speciﬁcally examine the defendant’s capacity to:

D appreciate the charges or allegations against the defendant;

(i1) appréciate the range and nature of possible penalties, if applicable, that may be

imposed in the proceedings against the defendant;

(i)  understand the adversary nature of the legal process;

(iv)  disclose to counsel facts pertinent to the proceedings at issue,

v) manifest appropriate courtroom behavior;

(vi)  testify relevantly.. ..

FLA. R. CrRiM. P. 3.211(a)(2)(A) (Emphasis added).

Similarly, as part of its black letter standards on mental health, the ABA has approved
Standard 7-4.1. When considering competency to stand trial, courts should consider the
following: |

1. Defendants should have a perception of the process not distorted by
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mental illness or disability. Whether phrased in terms of (a) an ability to
perceive rationally and without distortion, (b) an "understanding” of the
process, or (c) an "awareness" of the charge and possible verdicts, or (d)
couched in a codified requirement that defendants understand that there is
a judge on the bench, a prosecutor who will try to convict, and defense
counsel who will defend against criminal charges, the thrust of the
requirement is that defendants understand the nature of the process and
their functions as participants within that process free from undue
perceptual distortion. ’

Defendants require a capacity to maintain the attorney-client
relationship, embracing the ability to discuss the facts of a case with
counsel "without paranoid distrust," to advise and accept advice from
counsel, to elect an appropriate plea, and to approve the legal strategy of
the trial. - The relationship requires an ability to consult rationally about a
pending case which is something more than a superficial capacity to
converse with others.

A third requirement, somewhat akin to the second, bears on the ability to
recall and relate factual information. If a primary purpose of the
prohibition against trying incompetent defendants is to preserve accuracy
in fact finding, then defendants must be able to recall and relate factual
occurrences. If they are not, they cannot reveal exonerating
circumstances to their attorneys. This requirement has been
variously phrased: that a defendant has "sufficient memory to relate
answers to questions posed" to him or her, that "he [or she] can
follow the testimony reasonably well," and that there is a "capacity to
realistically challenge prosecution witnesses." Without that capacity,
defendants realistically are unable to exercise the rights to consult with
counsel, testify in personal defense, and confront accusers.

" Defendants should be capable of testifying in personal defense if that
should prove appropriate. ‘

A final factor is a defendant's abilities to meet the competency criteria in
the setting of the particular charges, the extent of the defendant's needed
participation in ftrial proceedings, and the complexity of the case.
Therefore, an evaluator should consider a defendant's mental ability in
relation to the severity of the charge and the complexity of the case.

ABA Standards for Criminal Justice, 7-4.1 (2d ed. 1986), commentary.

Because a determination of competency is fact-specific, a defendant who is not mentally
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ill may yet be incompetent to stand trial. A defendant may be sufficiently aware of the nature of
the proceedings, but unable to recall specific events, focus on the issues at hand or effectively
communicate with his counsel. Despite the fact that he is an intelligent, college educated young

man, Francis suffers from “significant psychiatric issues.” The psychiatric issues are chronic and

have plagued him for 28 years. Up until the time of his confinement, the defendant was

consistently being treated with anti-anxiety medications. See Exhibit D.

In the last five months however, his mental health has deteriorated. He is no longer
clinically stable. Théfc is no ddubt that his decli:ne is due to the lack of proper medical attention
and consistent treatment in addition to the stress and anxiety caused ‘by the conditions of his
confinement.

Both of the mental health experts, Dr. Mafkman and Dr. Nielsen, have ex_pressed serious
concerns over the dramatic deterioration. Both experfs agree that intensive and ongoing, in-
patient intervention is needed. Initially, Francis’ responses were coherent. His memory and
concentration were intact. Now, nearly five months later, his concentration is erratic, his
judgment .is impaired, he repeatedly screams and exhibits little contfol. The deterioration is so
severe that Dr. Markman believes that it is possible that Francis may lose the ability, altogether,
to communicate and cooperate rationally and civilly with counsel. (emphasis added). Dr.
Nielsen’s .conclusions are even more troubling. He reports frequent fits of frustration and tearful
outbursts which are no longer rational or reflective of his immediate reality. (emphasis
added). Francis’ thoughts are outright bizarre. He has “lost confidence in counsel” and has

~ become less responsive and more suspicious.” Unless treated, Dr. Nielsen believes that the

defendant will be incapable of assisting counsel in his own defense.
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Joseph Francis’ defense is no avérage defense. He must simultaneously defend against
two State cases iﬁ Florida as well as the federal tax evasion case in Reno. The cases are
complex, spanning a number of years, involve convoluted facts, dozens of witnesses, multiple
complex legal issues (including issues pertaining to mental intent), as well as pring:iples of
accounting and application of the Internal Revenue Code.

Francis, of course, is ADHD. Counsel cannot even get the defendant to sit still, let alone
focus on any issue, other than his medications and confinement. He often loses his train of
thought, staring blankly into space. Most of the time, he just rambles on pointlessly. The
defense team has found it impossible to work with him. What should take minutes instead takes
hours. He obsesses over the trivial and ignores what is important. Defense counsel simply
cannot mount 2 defense to the State and federal cases without his assistance. Seé Wolfish v. Levi,
573 F.2d 118, 133 (2d Cir. 1978), rev'd on other grounlds, Bell v. Wolfish, 441 U.S. 520 (1979)
(explaining that one of the most serious deprivation suffered by a pretrial detainee is the
curtailment of his ability to assist in his own defense).

Francis, like every accused, has “the ultimate authority [and burden] to. make certain
fundamental decisions regarding the case . . . .” Jones v. Barnes, 463 U.S. 745, 751 (1983). For
example, he must decide whether to proceed without counsel, waive a jury, plead guilty, testify
on his.own behalf or ;clppéall-... Id Without a cleaf state of mind, the defendant cannot exercise his
most fundamental rights, particularly the constitutional right to testify in his own defense. Rock
v. Arkansas, 483 U.S. 44, 51 (1987) (holding that the right to testify on one’s own behalf is
essential to due process of law). It is a right that is personal to the accused and cannot be

decided or waived by counsel.
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Even assuming that Francis céuld make a rational decision as to whether to testify at
| trial, his current conditions of confinement have rendered_ him unstable. He is incapable of
testifying coherently, aécurately and with the poise necessary to withstand rigorous cross-
examination by the State. The defendant’s demeanor is gritical to establishing credibility and
ultimately persuading the jury. Since his conﬁnement, Francis has become very jittery. He is
constantly twitching and goes into crying fits. This Court must ensure that Francis is mentally
cépable of electing whether to testify and of assisting counsel in preparing an adequate defense,
paﬁiculmly in light of the complexity of the charges. |
This motion is not an indictment on the criminal justice system or the various detention
facilities but rather a revelation as to the problems that still plague the system, particularly the
difficulties encountered by mental health defendants in Florida. See, e.g., Hadi v. Cordero et al.,
Case No. 3D06-2620 (3d DCA 2006) (directing Florida’s Department of Children and Families
to take physical custody of those declared mentally incompetent to stand trial in Dade County
and place them into appropriate forensic hospital facilities for care and treatment to restore their
competehcy).
CONCLUSION
This Honorable Court has been a stalwart sﬁpporter of the U.S. Constitution anci the laws
of Florida. The defendant asks that this Court evaluate the true merits of his continued pretrial
detention in light of the subsequent and significant deterioration in his mental health. As the
court knows, those With more extensive criminal histories and charged with far more serious

offenses have been admitted to bail.”® Should Joseph Francis continue to be pretrial detained

B n June 2007, Defendant Herman Harmon was granted an $85,000 bond by Judge Thomas F.
Welch for charges of battery on a correction officer, attempted escape, depriving an officer with
means of communication and possession of contraband in a detention facility. The charges
stemmed from Hermon’s attempted escape from the Jail Annex after being charged with first degree
murder. (emphasis added).
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without the appropriate mental health care, his mind broken, absent any hope and buried alive?

Respectfully submitted,

BLACK, SREBNICK, KORNSPAN & STUMPF, P.A.
Roy Black, Esq., Fla. Bar No. 126088

Maria Neyra, Esq., Fla. Bar No. 74233

Mark A.J. Shapiro, Esq., Fla. Bar No. 897061
201 S. Biscayne Boulevard, Suite 1300

Miami, FL 33131

(305) 371-6421; Fax: (305) 358-2006

& i odipa)

ROY BLACK, ESQ.

' Black, Srebnick, %c?r-nspan & Stumpf |
201 S. Biscayne Boulevard, Suite 1300 - Miami, Florida 33131 - Phone: 305-371-6421 - Fax: 305-358-2006 * www.RoyBlack.com




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregomg has been
furnished by U.S. Mail this _ 2" day of October, 2007 to:

ASA Mark E. Graham

State Attorney’s Office

P.O. Box 1040 _

Panama City, Florida 32402-1040
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